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DICKINSON, JUSTICE, FOR THE COURT:
1.  Thisisaninterlocutory apped of adrcuit court order requiring Jary M. Sullivan, J. to arbitrate
hisdams agang William M. Mounge, Il, E. B. Matin, ., and Tritd, Inc. Wedfirm.

BACKGROUND FACTS

2.  Mounger, Matinand Sullivan werefoundersof variousentitiesthet ultimatey became Tritd, which
built and operated awirdess tdephone network. On May 20, 1998, Mounger, Matin, Sullivan, AT& T

Wirdess Savices, Inc. and other investors executed a Securities Purchase Agreement which esteblished



the framework culminating in thetrander of Persond Communications Sysem (“PCS’) licensesinto Tritd
and the capitdization and funding of the company necessary to condruct and operate a PCS sysem.
Mounger, Martinand Sullivan recaived ownershipinterestsin, and on January 7, 1999 entered employment
agreementswith, Tritd. A disagresment arose and onMay 14, 1999, Sullivanwasrdieved of his
respongibilities for the condruction of Tritd’ swirdess network. Within afew wesks, Qullivan and Tritd
eech hired atorneys and agreed to mediate their disputes.
13.  Duinglae May, June and part of July, 1999, the parties and ther atorneys, working with the
mediator, negotiated aglobd sattlement agresment which dlegedly resolved Sullivan’ semployment Satus
with Tritd, his ownership of sock in the company, and various other issues
. OnJduy 21, 1999, the parties entered into an agreament titled “ Summary Term Sheet Jarry M.
SQuliven Agreement” which contained the principa terms of their agreament, induding an arbitration
providon. After the execution of this document, the repective atorneys worked to prepare the
“TransactionDocuments’ needed tofully st out thetermsof their agreament. Thedocumentationinduded
thefdlowing:

1) Stock Purchase Agreement (Tritdl);

2) Membership Purchase Agreement (Tritd Management);

3) Stock Purchase Agreement (MSM);

4) Second Amendment to Stockholders Agreament;

5) Hre Amendment to Management Agreement;

6) Amended and Restated Employment Agreement; and

7) Mutud Release and Teminaion Agreament.



5.  These documents are conssently referred to collectively, throughout the documentation, as the
“Transaction Documents”

6.  Under the terms of the Amended and Restated Employment Agreament, Sulllivan would recaive
anannud sdary of $225,000, and anannud bonusof $112,500.00, for threeyears. Hewould dsoreceive
anannua $100,000 bus nessexpenditure/expense budget, for two years. Theseamounts, which exceeded
$1.2 million, were to be pad to Sullivan, whether or not he performed any work.

7. Unde the terms of the Stock Purchase Agreement (Tritel), Tritel repurchased 3,186.92 of
Qullivan's 7,686.92 shares of common stock for one cent ($.01) per share, $31.90, and Sullivan’ sthree
shares of voting preference stock, for the total sum of $10.00.

8.  On November 4, 1999, Sullivan sgned the Transaction Documents. Ffteen days later, Trite
announced that it intended an initid public offering of its stock, and on December 13, 1999, Tritd offered
its stock to the public for $18.00 per share.

9.  OnDecember 3, 2001, Sullivan filed suit agang Mounger, Matin and Tritd, dleging thet they
fraudulently induced him to enter into the Stock Purchase Agreement (Tritdl), and the Mutud Rleaseand
TemingionAgreament. The defendants responded by filingaMation to Dismissor Stay Pending Binding
Arbitration and Other Rdlief.

110. OnMay 14, 2002, the trid court entered its order granting defendants mation and ordering
Qullivan to submit hisdams to binding arbitration before the American Arbitration Associaion (“AAA”).
Sullivan responded by filing a petition for interlocutory gopedl. Thetrid court entered its order granting

certificationfor interlocutory gpped , and the petition requesting an interlocutory apped wasthenfiled here.



11. Whiletheinterlocutory gpped was pending before this Court, the parties proceeded to conduct
discovery for the arbitration. Sullivan did not request a stay of the arbitration prooceedings, and hisdams
were heard beforeapand of three AAA arbitrators. Thearbitration concduded on January 10, 2003, and
the pand of arbitratorstook the metter under advisement.
112.  On February 8, 2003, while the arbitration was under advisement, this Court granted Sullivan’'s
Petition for Interlocutory Apped. See M.RA.P. 5. Theregfter, on March 21, 2003, the pand of
arbitrators rendered its decison, finding in favor of defendants, but awvarding Sullivan certain expenseshe
incurred during the arbitration proceeding.
113.  Sulivan now saeks to have us hald the arbitration void and alow him to proceed to trid in the
dreuit court. Thiswe dedineto do.

STANDARD OF REVIEW
114.  ThisCourt conductsdenovo review on both motionsto dismissand motionsto compd arbitretion.
East Ford, Inc. v. Taylor, 826 So. 2d 709, 713 (Miss 2002). ™“In determining thevdidity of amation
to compd arbitration under the Federd Arbitration Act, courts generaly conduct atwo-pronged inquiry.
Thefirg prong hastwo congderations. (1) whether thereisavaid arbitration agresment and (2) whether
the parties digpute is within the scope of the arbitration agreement.” 1d. The second prong consders
“whether legd condraints externd to the parties agresment foredosed arbitration of thosedams” 1d.

DISCUSSION

115. Theissueoninterlocutory gpped iswhether thedrcuit court erred by compdling arbitration bassd
on an arbitration provison contained in one of the Transaction Documents which is not complained of in

Qulivan'slavaut.



116. Initsorder granting certification for interlocutory goped, thetrid court cartified the question of law:
“Whether thearbitration provison rdied upon by the defendantsisenforcegble and gpplicabletothedams
of Rantff.” To answer the question, we turn to the test followed in East Ford.

Did the parties enter a valid arbitration agreement?
17.  Qullivan’'s Complaint is basad on the Stock Purchase Agreement (Tritd) and the Mutud Rdease
and Termination Agreement, neither of which contained anarbitration provison. However, dl patiesagree
that both documents were part of the Transaction Documents.
118. The ahitration provison a issue was induded in the Amended and Resated Employment
Agreament. The provison, entitied “ Resolution of Digputes” datesin pertinent part:

All disoutes, controverdes and daims aidng in connection with this Agresment thet are

not settled by agreement between the parties shall befindly settled under the Commercid

Arbitration Rules of the American Arbitration Assodation (“AAA”) in efect from timeto

time . .. Theaward of the arbitrator shal befind and binding and judgment thereon may

be entered in any court having jurisdiction. . . .
119.  Sdlivanarguestha the Amended and Restated Employment Agreement dearly and unambiguoudy
provides thet only digputes arigng in connection therewith are subject to arbitration.  Sullivan daims thet
disoutes arigng under the Stock Purchase Agreament (Tritd) and the Mutud Rdease and Termination
Agreament are not subject to the arbitration provison.
720. Sudlivanrdieson Carro Rivera v. Parade of Toys, Inc., 950 F. Supp. 449 (D. P.R. 1996),
in support of hisargument. In Carr o, the Plantiff sued for breach of a Didributor Agreement, containing
anarbitration dausewhich limited it gpplication to disputesarigng out of “thisPurchese Order”. Thecourt
held that the dause did nat gpply to the Didributor Agreement and dated:

Althoughthearbitration dauseiscontained inthe Digributor Agreement, it gppearstorefer

to disoutes aigng under a separate document—signed on the same day as the Didtributor
Agreament—entitled “Product Order Form”. . . . The Court finds that the arbitration
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dause s reference to “this Purchase Order” reflects an agreement to arbitrate disputes
“aisng under” the Product Order Form, no the Didributor Agreement.

Id. a&452. Thecourt further dated that “[gincetheseclamsdonat ‘ ariseunder’ the Purchase Order, they
arenot subject toarbitration.” 1d. a453. Smilaly, Qulliven assartsthat Sncehisdamsdo not ariseunder

the Amended and Restated Employment Agreement, they are not subject to arbitretion.
21. Sliven dso arguesthet the teem “ Transaction Documents’ is given agpedific definition and if the
defendants intended to arbitrate disputes arising under the Transaction Documents, they could have essly
drafted the arbitration provison to include dl diputes in connection with this Agreement and the
Transaction Documents.
22. Defendants, onthe other hand, argue thet the plain language of the agresments establishes thet the
partiesintended and agreed to submit to arbitration any and dl disputesarising under any of the Transaction
Documents. Defendants point out that an “ Integrated Transaction” provison wasinduded in some of the
“Transaction Documents” induding the Mutud Rdease and Termination Agreament, which dates

The provisons of this Agreament are an integrd part of, and are necessary congderation

for, the Transaction Documentsand the settlement of exidting disputesbetween and among

the parties Any breach of, or default under, this Agreement or any of the Transaction

Documents shdl condtitute a breach of, and adefault under, each of this Agreement and

the Transaction Documents.
123.  An*“Entire Agreament and Amendment” provison wasadsoinduded insomeof the* Transaction
Documents,” induding the Stock Purchase Agreament (Tritd), which Sates

This Agreement and the Transaction Documents set forth dl, and supersede and replace

dl prior covenants, promises, agreements, conditions and understandings between the

parties concerning the transactions contemplated hereby, and thereareno ord or written,

express or implied, covenants, promises agreaments, conditions or understandings,

between and among the parties exoegpt as contained in this Agreement and the Transaction
Documents



24. Dédendants assat that the Integrated Transaction provison and the Entire Agreement and
Amendment provison havethe legd effect of meking the termsof each of the Transaction Documents*“an
integra part of” and integrated into dl of the Transaction Documents, producing one globa settlement
agreamen.
125. Sulivanconcedesthet the Amended and Restated Employment Agreement containsthearbitration
provison, and he further concedes that some of the documents do contain an integration provison, but he
denies that the provison integrated the arbitration provisioninto dl the Transaction Documents.

Isthe parties’ dispute within the scope of the arbitration agreement?
126. The Stock Purchase Agreement (Tritdl) entered into between Sullivanand Tritd doesnat contain
the Integrated Transaction provison but the Mutud Release and Termination Agreement entered into
between Sullivan, Tritd and ather “undersgned parties’ does contain sad provision.
27. Deendants cite Russell v. Performance Toyota, Inc., 826 So. 2d 719 (Miss. 2002), in
support of their argument thet the arbitration provison was an integrd part of and integrated into the ather
Transaction Documents  In Russell, there were two contracts - a Retall Buyer's Order and the
Purchasr’s Agreement Concerning Trade In. The Retall Buyer’s Order contained an arbitration dause,
RusH| argued that “because the ‘ Purchasar’ s Agreement Concerning Trade In' does not contain an
arbitraiondause, any damsthat involvethetrade-in agreement arenot subject to arbitration.” 1d. at 723.
The Retal Buyer’s Order spedificdly dated: “The attached Purchasar’ s Agreement Concerning Trade In
hereby isincorporated into thiscontract.” 1d. This Court afirmed thetrid court’ sreferrd of the caseto
arbitration.
128. DedendantsadsocitePersonal Security & Safety Systems, Inc. v. Motorolalnc., 297 F.3d
388 (5th Cir. 2002) and Neal v. Hardee' s Food Systems, Inc., 918 F.2d 34 (5th Cir. 1990) in
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support of thar argument. In Personal Security & Safety Systems, Inc., PSS and Motorola
executed three agreements in connection with thar invesment: a Stock Purchase Agreement, a
Shareholders Agresment and aProduct Deve opment and License Agreement. TheProduct Deve opment
and License Agreement contained abroad arbitration dause. Thecourt hedthat “thelicenang agreament’s
arbitration provison governs dams arigng out of the sock purchase agreement because the agreements
were executed together as part of the same overdl transaction and therefore are properly construed
together.” Personal Security & Safety Systems, Inc. 297 F.3d at 390.

129. InNeal, Hardeg'sand Ned entered into a Purchase Agreement which expresdy provided thet
Ned would contemporaneoudy enter into License Agreements with Hardeg's Neal, 918 F.2d at 36.
TheLicense Agreementscontained abroad arhitrationdause. 1 d. Ned filedacomplaint agang Hardeg' s
for damsarisng under the Purchase Agreement, which did not contain an arbitration dause. 1d. The
court, however, hdd thet “[d]lthough the parties used multiple agreements to ddinegte thar rdaionship,
each agreement was dependant upon the entire transaction. . . . Theindividud agreements were integrd
and interrdated parts of theoneded.” 1d.

130.  Here, both the Amended and Restated Employment Agreement which contained the arbitration
provison, and the Stock Purchase Agreement (Tritd), were Sgned by Sullivan and Tritd, Inc.; and the
Mutud Rdease and Terminaion Agreement was Sgned by Sullivan, Tritd and other parties, which
induded Mounger and Martin among ather individuds and entities Therefore, Sullivan and Tritd were
partiesto dl three documents.

131. The Integrated Transaction provison deates in part, “The provisons of this Agreement are an
integrd part of, and are necessary consider ation for, the Transaction Documents and the settlement
of exigting disputes between and among the parties”  (emphasisadded). Aswasthe casein Neal, there
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isno quegtion in the case sub judice that dl the individual documents were integrd and interrdated parts
of asngle, globd sattlement transaction.

132. Sllivanrdiesonexpressio uniusest exclusio alterius, aruleof contract interpretationwhich
isdefined as* expresson of onethingistheexduson of anather.” Miss. Milk Comm’nv. Winn-Dixie
La,, Inc., 235 So. 2d 684, 689 (Miss. 1970). Sullivan argues tha when the parties expressy included
an abitraion provison in the Amended and Restated Employment Agreement, they dearly exduded
arbitration of daims arisng in connection with other agreements. However, in Neal, the court Sated:
“Under generd principlesof contract law, separate agreements executed contemporaneoudy by thesame
parties, for the same purposes, and aspart of the sametransaction, areto be condrued together.” Neal,
918 F.2d & 37 (emphassadded). In other words, when separate documents are executed a the same
time, by the same parties, as part of the same transaction, they may be congtrued as one indrumentt.
133.  Furthermore, itisdear that Sullivan and Tritd intended thet any and dl dioutes, controversesand
dans arigng in connection with the Amended and Restated Employment Agreement would be arbitrated,
and the law is dear that when documents are "executed contemporaneoudy by the same parties, for the
same purposes, and as part of the same transaction” they are to be congtrued together.

34. The case sub judice is an attion filed by Sulliven againg Mounger, Matin and Tritd. The
Amended and Restated Employment Agresment, which contained the arbitration provison, was entered
into between Sullivan and Tritd and the Mutud Rdease and Termination Agreement was entered into
between Sullivan, Tritd and other undersgned parties, which induded Mounger and Martin. - Sullivan
sgned the Amended and Restated Employment Agreement and agreed to the arbitration provison

contained therein.



135. Slivan's dams aisng under the Stock Purchase Agreement and the Mutud Redease ad
Terminaion Agreement fdl within the arbitration provison contained in the Amended and Redtated
Employment Agreement, and the daimswere arbitrable.
CONCLUSION

1136.  Fortheforegoing reasons, and pursuant to the above dited caselaw and authorities, thisCourt finds
thet Sullivan’s daims were subject to the agreement to arbitrate. The trid court's order granting the
defendants mation to compd arhbitration is affirmed, and this case is remanded to the trid court for any
necessary further procesdings conggtent with this opinion.
187. AFFIRMED AND REMANDED.

SMITH, CJ.,COBB, P.J., EASLEY, CARLSON AND RANDOLPH, JJ.,

CONCUR. GRAVES, J.,, CONCURSIN RESULT ONLY. WALLER, P.J.,AND DIAZ,
J., NOT PARTICIPATING.
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